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Abstract:”^ hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights that among these are Life, Liberty and the pursuit of Happiness… ”
Thomas Jefferson , Declaration of Independence, Keywords: persecution, human rights, violation, refugee, asylum seeker
1. General view on human rights
The concept of human rights is a fundamental issue in philosophy, politics, sociology, and even morals. Its roots go down to the ancient philosophers and to the natural law. Modern theory of human rights developed the concept that human rights, especially the natural rights that are life, liberty, dignity and integrity of a person are and must be inviolable in any historical, social and political circumstances.
In this context, human rights have been defined as basic moral guarantees that people in all countries and cultures allegedly have, simply because they are people. Calling these guarantees „rights” suggests that they attach to particular individuals who can invoke them, that they are of high priority, and that compliance with them is mandatory rather than discretionary. Human rights are frequently held to be universal in the sense that all people have and should enjoy them, and to be independent in the sense that they exist and are available as standards of justification and criticism whether or not they are recognized and implemented by the legal system or officials of a country.
Human rights aim to identify both the necessary negative and positive conditions for leading a minimally good life, such as rights against torture and rights to health care. This aspiration has been included in various declarations and legal conventions issued during the past fifty years, initiated by the Universal Declaration of Human Rights (1948) and perpetuated by, most importantly, the European Convention on Human Rights (1950) and the International Covenant on Civil and Economic Rights (1966).
Together these three documents form the centerpiece of a moral doctrine that many consider to be capable of providing the contemporary geo-political order with what amounts to an international bill of rights. However, the doctrine of human rights does not aim to be a fully comprehensive moral doctrine. An appeal to human rights does not provide us with a fully comprehensive account of morality per se. Human rights do not, for example, provide us with criteria for answering such questions as whether telling lies is inherently immoral, or what the extent of one’s moral obligations to friends and lovers ought to be? What human rights do primarily aim to identify is the basis for determining the shape, content, and scope of fundamental norms.
Human rights are international norms that help to protect all people everywhere from severe political, legal, and social abuses. Examples of human rights are the right to freedom of religion, the right to a fair trial when charged with a crime, the right not to be tortured, and the right to engage in political activity. These rights exist in morality and in law at the national and international levels. They are addressed primarily to governments, requiring compliance and enforcement.
The Universal Declaration of Human Rights (1948) sets out a list of over two dozen specific human rights that countries should respect and protect. These specific rights can be divided into six or more families: security rights that protect people against crimes such as murder, massacre, torture, and rape; due process rights that protect against abuses of the legal system such as imprisonment without trial, secret trials, and excessive punishments; liberty rights that protect freedoms in areas such as belief, expression, association, assembly, and movement; political rights that protect the liberty to participate in politics through actions such as communicating, assembling, protesting, voting, and serving in public office; equality rights that guarantee equal citizenship, equality before the law, and nondiscrimination; and social (or „welfare”) rights that require provision of education to all children and protections against severe poverty and starvation. Another family that might be included is group rights. The Universal Declaration does   not   include   group   rights,   but subsequent treaties do. Group rights include protections of ethnic groups against genocide and the ownership by countries of their national territories and resources.
2. Violation of human rights
Human rights violation is abuse of people in a way that it abuses any fundamental human rights. It is a term used when a government violates national or international law related to the protection of human rights.
According to the Universal Declaration of Human Rights, fundamental human rights are violated when, among other things:
· A certain race, creed, or group is denied recognition as a „person”.
· Men and women are not treated as equal.
· Different racial or religious groups are not treated as equal.
· Life, liberty or security of person is threatened.
· A person is sold as or used as a slave.
· Cruel, inhuman or degrading punishment is used on a person (such as torture or execution).
· Victims of abuse are denied an effective judicial remedy.
· Punishments are dealt arbitrarily or unilaterally, without a proper and fair trial.
· Arbitrary interference into personal, or private lives by agents of the state.
· Citizens are forbidden to leave or return to their country.
· Freedom of speech or religion is denied.
· The right to join a trade union is denied.
• Education is denied. When a government violates the human
rights of its residents they may be able to appeal to the country’s laws or bill of rights and get a court to order that the violations stop  and that the  government provide remedies. If suitable national laws and bills of rights are unavailable, however, victims of human rights violations may seek help from international law and organizations.
Not long after its founding the UN established a committee with the charge of writing an international bill of rights. This international bill of rights emerged in December 1948 as the Universal Declaration of Human Rights. The Universal Declaration was a set of recommended standards rather than a binding treaty. By now, however, almost all of the norms in the Universal Declaration have been incorporated in widely-ratified UN human rights treaties.
The Universal Declaration has been astoundingly successful in setting the pattern for subsequent human rights treaties and in getting countries to include its list of rights in national constitutions and bills of rights. The Universal Declaration, and the treaties that followed it, largely define what people today mean when they speak of human rights. The Universal Declaration proposed six families of rights including security rights, due process rights, freedom rights, rights of political participation, equality rights, and social rights.
In the early 1950s Western European countries formed the Council of Europe and created the European Convention for the Protection of Human Rights and Fundamental Freedoms. This act entered into force September 3, 1953, and was binding upon countries that ratified it. The European Convention established basic rights similar to those in the Universal Declaration, but included provisions for enforcement and adjudication. The European Convention gave birth to the European Court of Human Rights, whose job is to receive, evaluate, and investigate complaints, mediate disputes, issue judgments, and interpret the Convention. The human rights set forth in the Convention are legally enforceable rights to which member states are bound. In creating the European Convention and Court, the countries of Western Europe gradually proved that effective protection of human rights could be provided at the international level.
Inspired by the success of the European Convention, the United Nations followed a similar path, creating numerous treaties aimed at the enforcement and adjudication of the rights set forth in the Universal Declaration. These documents establish legal obligations among the ratifying countries to implement international rights within their national legal and political systems. By 2000 the main human rights treaties had been ratified by a large majority of the world’s countries. As Ann Bayefsky writes in The UN Human Rights Treaty System: Universality at the Crossroads, „Every UN member state is a party to one or more of the six major human rights treaties. 80% of states have ratified four or more”. Regional arrangements, similar to those in Europe, exist in the Americas and Africa. Efforts to protect human rights through international law have obviously not been totally successful — lots of human rights violations still occur today in all parts of the world. International human rights law is a work in progress, and has developed much farther than one could have expected in 1950 or even in 1975.
3. General concept of persecution
Generally speaking, ”persecution” can be understood as a persistent mistreatment of an individual/group by another group. The most common forms are religious persecution, ethnic persecution, and political persecution, though there is naturally some overlap between these terms.
The most common scenario is a majority group persecuting a minority group, since the reverse is usually impractical, although Apartheid in South
Africa is considered an exception. Majority groups, however, can inspire resentment where they are locally a minority and find themselves persecuted; persons of an ethnic majority who venture within a large minority neighborhood may experience or perceive hostility towards them.
Persecution also goes far beyond religious, ethnic and political groups. Almost any noticeable difference in appearance or behavior can be used as the basis for persecution, such as homosexuality. The only common thread among this list of excuses is the perception of an individual or group which is different. Thus, persecution seems to be the expression of a more general trend in human social behavior, which seeks to impose or enforce conformity.
Persecution is not recognized as such by persecutors, only by their victims or outside observers. Persecutors either see no wrong in their actions, or it appears as a small or short-term wrong to counter what they see as a larger, more serious wrong, as in ‘the ends justify the means’. Most commonly, this is expressed as seeking to protect themselves or their families or society from what they see as the harmful influence of the persecuted group.
Persecuted groups are often labeled using pejorative terms which reinforce their social alienation. For example different races are called inferior or sub-human; different religions are called infidels or heathen; political groups are called subversive; homosexuals and drug users are called immoral. Use of such terms with strongly negative connotations allows individuals to avoid examining the true nature of their relationship with the persecuted group.
There are various possible origins of persecutory behavior. For instance, a movement which is publicly or implicitly identified with a minority group; such as a religion, a genetic heritage, a region, or other traditional distinction; might be successful enough to disrupt the status quo or become associated with violent acts. A reflective persecutory movement might then arise within the majority, not necessarily distinguishing between those who are and are not part of the movement. This persecution might in turn radicalize the minority group, resulting in a feedback cycle.
So-called ”’opportunistic persecution”’ occurs when someone exploits and stirs up an existing current of resentment to enhance his own political power. This opportunism can be applied „in reverse”, as where a minority orator provokes persecution in order to unify a minority movement.
Past persecutions can become important elements of a persecuted group’s identity. Members of many ethnic groups and religions can name at least one time when their group was persecuted by others. Periods of persecution may include martyr in which a person killed by the persecutor becomes a powerful cultural symbol for the persecuted group.
The historical memory of persecution may long outlast a group’s status as an oppressed minority, becoming a symbol of group membership. For instance, Christianity’s best-known symbol- Christian cross is a relic of persecution: the cross is the means by which Christ was martyred. Even where Christianity is the majority religion and has had greater power, these symbols of persecution recall the oppressive past.
Being a central issue of the human rights violation, persecution is also an important aspect of the asylum law and theory. Moreover, it is a reasonable ground for seeking asylum. From this point of view, persecution is defined within a specific legal framework where several distinctions and classifications are made.
4. Human rights issue in the 1951 Geneva Convention
The modern chapter of the story of the refugee’s human rights begins in the late 1940s, as the United Nations turned its attention to what should replace the International Refugee Organization, set up just after the Second World War. It found part of the answer in a „new”, initially non-operational agency, the Office of the United Nations High Commissioner for Refugees. It found another part in the idea of a new international treaty regime, in what became the 1951 Convention relating to the Status of Refugees. 1
When it came to defining a refugee, however, the drafters were in something of a quandary – whether to list the known refugee groups, much as previous treaties had done; or whether to go for a general definition and attempt to set down, at a certain level of abstraction, what was then thought to be the essence of the refugee experience. Within certain limits of time and space, the latter prevailed, with States agreeing that the refugee in international law was someone outside their own country, who had a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political opinion. The sense of the refugee as one whose rights were at risk of serious violation was clear. Through the concept of persecution and its linkage to the emerging concept of nondiscrimination, the Convention definition locked the refugee firmly into the human rights spectrum.2
Rights, as such, are not mentioned very often in the 1951 Convention, but they were very much in the minds of the drafters. They frequently referred to the Universal Declaration and ensured its mention in the preamble. The formal scheme of the Convention, however,
remains one of obligations between States. The refugee is a beneficiary, beholden to the State, with a status to which certain standards of treatment and certain guarantees attach. A number of key obligations nevertheless rapidly made the transition into the doctrine and into the developing and strengthening discourse of individual rights; among them, the right not to be sent back to persecution; the right not to be expelled save for the most serious reasons; and the right, within certain limits, not to be penalized for illegal entry.
5. Complementarities of the 1951 Geneva Convention with human rights instruments & Hierarchy of human rights
Underlying the 1951 Convention is the international community’s commitment to the assurance of basic human rights without discrimination. The Convention does not, however, protect persons against any and all forms of even serious harm. There must be a risk of a type of harm that would be inconsistent with the basic duty of protection owed by a State to its own population. The dominant view is that refugee law ought to concern itself with actions which deny human dignity in any key way, and that the sustained or systemic denial of core human rights is the appropriate standard. Persecution is most appropriately defined as the sustained or systemic failure of State protection in relation to one of the core entitlements recognized by the international community. The relevant core human rights are those contained in the so-called international bill of rights, comprising the Universal Declaration of Human Rights and, by virtue of their almost universal accession, the ICCPR and the International Covenant on Economic, Social and Cultural Rights, 1966. To these must be added the Convention on the Elimination of All Forms of Racial Discrimination, 1965, the Convention on the Elimination of All Forms of Discrimination Against Women, 1979, and the Convention on the Rights of the Child, 1989. Four distinct types of obligation have been identified.
First are those rights stated in the UDHR and translated into immediately binding form in the ICCPR, and from which no derogation whatsoever is permitted, even in times of compelling national emergency. These include (inter alia): freedom from arbitrary deprivation of life; protection against torture or cruel, inhuman or degrading punishment or treatment; freedom from slavery; the right to recognition as a person in law; and freedom of thought, conscience, and religion.
Second are those rights enunciated in the Universal Declaration and translated into binding and enforceable form in the ICCPR, but from which States may derogate during a public emergency which threatens the life of the nation and the existence of which is officially proclaimed. These include (inter alia): freedom from arbitrary arrest or detention; equal protection of the law; fair criminal proceedings; personal and family privacy and integrity; freedom of internal movement; the right to leave and return; freedom of opinion, expression, assembly, and association; the right to form and join trade unions; the ability to partake in government; access to public employment without discrimination; and the right to vote.
Third are those rights contained in the Universal Declaration and carried forward
into the ICESCR. In contrast to the ICCPR,
the ICESCR does not impose absolute and immediately binding standards of attainment, but rather requires States to take steps to the maximum of their available resources progressively to realize rights in a non-discriminatory way. Examples of this third category of rights are the right to work, the right to food, clothing, housing, medical care, social security, and basic education; and protection of the family, particularly children and mothers. Moreover, the deprivation of certain of the socio-economic rights, such as the ability to earn a living or the entitlement to food, shelter, or health care will, at a certain level, be tantamount to the deprivation of life or cruel, inhuman or degrading treatment, and will unquestionably constitute persecution. Economic, social, and cultural rights have particular impact on standards of living and are directly relevant in the context of refugee claims by women and children. It cannot be assumed that because these rights are third category rights they are of any less significance in the refugee inquiry than first and second category rights.7
Fourth are the rights recognized in the Universal Declaration but not codified in either of the 1966 Covenants. These rights include the right to private property and protection against unemployment. Whether the anticipated harm rises to the level of persecution depends not on a rigid or mechanical application of the categories of rights, but on an assessment of a complex set of factors which include not only the nature of the right threatened but also the  nature of the threat or restriction and the seriousness of the harm threatened.
It must also be remembered that all human rights and fundamental freedoms are universal, indivisible, interdependent, and interrelated.
6. The concept of persecution according to 1951 Geneva Convention on Refugee Status
As arises from the above section, not all breaches of international human rights will amount to persecution under the Refugee Convention.
Although there is not a universally accepted definition of „persecution”, from Article 33 of the 1951 Geneva Convention it may be inferred that a threat to life or freedom on account of race, religion, nationality, political opinion or membership of a particular social group is always persecution. Other serious violations of human rights-for the same reasons-would also constitute persecution.
Without going too much into the elements enunciated in the refugee definition it must be mentioned that it is generally accepted the idea that, in order to constitute a persecution within the meaning of Article 1A of the 1951 Geneva Convention, an act must be sufficiently serious by its nature or repetition as to constitute a severe violation of a basic human right or an accumulation of various measures, including a violation of a human right which is sufficiently severe as to affect an individual in a similar manner as above specified.
An act of persecution may, for example, take the form of: an act of physical or mental violence; a legal, administrative, police, or judicial measure which in itself is discriminatory or which is implemented in a discriminatory manner; prosecution or punishment, which is disproportionate or discriminatory; denial of judicial redress resulting in a disproportionate or discriminatory punishment.
When speaking of „basic human rights” we have to refer to those rights included in the first category of human rights, from which derogation cannot be made. The failure to ensure these rights under any circumstances is thus appropriately considered to amount to persecution.
At the same time, the failure to ensure any of the rights included in the second category will generally constitute a violation of the state’s basic duty of protection, unless it is demonstrated that the government’s derogation was strictly required by the exigencies of a real emergency situation, was not inconsistent with other aspects of international law, and was not applied in a discriminatory way.
While the standard of protection in the case of the third category of rights is less absolute than that which applies to the first two categories of rights, a state is in breach of its basic obligations where it either ignores these interests notwithstanding the fiscal ability to respond, or where it excludes a minority of its population from their enjoyment.
Finally, the right to own and be free of arbitrary deprivation of property and the right to be protected against unemployment are examples of rights which are included in the fourth group, and which will not ordinarily suffice in and of themselves as the foundation of a claim for a failure of state protection.
Also, the definition of „refugee” under Article  of the  Refugee  Convention provides that one of the elements a person seeking to be recognized as a refugee must show is that he or she faces persecution „…for reasons of race, religion, nationality, membership of a particular social group or political    opinion… ”    Therefore,    when deciding on a refugee claim the assessing ofhuman rights violation must be necessarily made in correlation to these five grounds. It is apparent that a person could seek refugee status on the basis of more than one of the above grounds. For instance, a person who faces persecution because she refuses to wear religious clothes could be facing persecution on the basis of religion and on the basis that her refusal to wear the clothes is a political statement against the ruling party. In addition, an applicant may have been subjected  to  various   measures   not in themselves amounting to persecution (e.g.discrimination in different forms), in some cases combined with other adverse factors (e.g. general atmosphere of insecurity in the              country of origin). In such situations, the various elements involved may, if taken together, produce an effect on the mind of the applicant that can reasonably justify a claim to well-founded fear of persecution on
„cumulative grounds”. Needless to say, it is not possible to lay down a general rule as to what cumulative reasons can give rise to a valid claim to refugee status. This will necessarily depend on all the circumstances, including the particular geographical, historical and ethnological context.14
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